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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
ERIC CHRISTOPHER NASKER,
Defendant-Appellant.

Nos. 44027 & 44028
Ada County Case Nos.
CR-2015-13350 & 2015-14637

RESPONDENT'S BRIEF

Issue
Has Nasker failed to establish that the district court abused its discretion when,
upon imposing concurrent unified sentences of six years, with two years fixed, for
possession of methamphetamine and grand theft by possession of stolen property, it
retained jurisdiction rather than immediately placing him on probation?

Nasker Has Failed To Establish That The District Court Abused Its Sentencing
Discretion
In case number 44027, the state charged Nasker with possession of
methamphetamine and possession of drug paraphernalia.

(R., pp.25-26.)

In case

number 44028, the state charged Nasker with two counts of grand theft by possession
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of stolen property and one count of criminal possession of a financial transaction card.
(R., pp.83-84.) Pursuant to a plea agreement, Nasker pled guilty to possession of
methamphetamine in case number 44027 and to one count of grand theft by possession
of stolen property in case number 44028, and the state dismissed the remaining
charges and also agreed to dismiss a separate case in which Nasker was charged with
two counts of grand theft. 1 (R., pp.29, 89; PSI, p.12.) At a consolidated sentencing
hearing, the district court imposed concurrent unified sentences of six years, with two
years fixed, and retained jurisdiction. (R., pp.48-52, 107-10.) Nasker filed a notice of
appeal timely from the judgment of conviction in each case. (R., pp.55-57, 111-13.)
Nasker asserts that the district court abused its discretion when it retained
jurisdiction rather than immediately placing him on probation, in light of his substance
abuse and willingness to seek treatment, family support, and purported remorse.
(Appellant’s brief, pp.3-4.) The record supports the sentences imposed.
The length of a sentence is reviewed under an abuse of discretion standard
considering the defendant’s entire sentence. State v. Oliver, 144 Idaho 722, 726, 170
P.3d 387, 391 (2007) (citing State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475
(2002); State v. Huffman, 144 Idaho 201, 159 P.3d 838 (2007)). Where a sentence is
within statutory limits, the appellant bears the burden of demonstrating that it is a clear
abuse of discretion. State v. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing
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The state also agreed, as part of the plea agreement, to recommend probation;
however, because Nasker acquired a misdemeanor battery charge after pleading guilty
in the instant cases, the state was no longer bound by that recommendation. (2/26/16
Tr., p.19, Ls.18-22; p.24, Ls.15-25.)
2

State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)). To carry this burden the
appellant must show that the sentence is excessive under any reasonable view of the
facts. Baker, 136 Idaho at 577, 38 P.3d at 615. A sentence is reasonable, however, if it
appears necessary to achieve the primary objective of protecting society or any of the
related sentencing goals of deterrence, rehabilitation or retribution. Id.
“Probation is a matter left to the sound discretion of the court.” I.C. § 19-2601(4).
Pursuant to I.C. § 19-2521(1):
The court shall deal with a person who has been convicted of a
crime without imposing sentence of imprisonment unless, having regard to
the nature and circumstances of the crime and the history, character and
condition of the defendant, it is of the opinion that imprisonment is
appropriate for protection of the public because:
(a) There is undue risk that during the period of a suspended
sentence or probation the defendant will commit another crime; or
(b) The defendant is in need of correctional treatment that can be
provided most effectively by his commitment to an institution; or
(c) A lesser sentence will depreciate the seriousness of the
defendant's crime; or
(d) Imprisonment will
deterrent to the defendant; or

provide

appropriate

punishment

and

(e) Imprisonment will provide an appropriate deterrent for other
persons in the community; or
(f) The defendant is a multiple offender or professional criminal.
I.C. § 19-2521(1).
The maximum prison sentence for possession of methamphetamine is seven
years.

I.C. § 37-2732(c)(1).

The penalty for grand theft by possession of stolen

property is not less than one year, up to 14 years in prison. I.C. § 18-2408(2)(a). The
district court imposed concurrent unified sentences of six years, with two years fixed

3

(both of which fall well within the statutory guidelines), and retained jurisdiction. (R.,
pp.48-52, 107-10.) At sentencing, the state addressed Nasker’s abysmal history of
criminal conduct, his ongoing refusal to abide by the terms of probation, and his need
for “significant intervention” before he is returned to the community. (2/26/16 Tr., p.29,
L.4 – p.31, L.4 (Appendix A).) The district court subsequently articulated its reasons for
retaining jurisdiction rather than immediately placing Nasker on probation. (2/26/16 Tr.,
p.38, L.6 – p.42, L.1 (Appendix B).)

The state submits that Nasker has failed to

establish an abuse of discretion, for reasons more fully set forth in the attached excerpts
of the sentencing hearing transcript, which the state adopts as its argument on appeal.
(Appendices A and B.)

Conclusion
The state respectfully requests this Court to affirm, both in case number 44027
and in case number 44028, the district court’s Judgment of Conviction, Order Retaining
Jurisdiction, and Commitment.

DATED this 12th day of October, 2016.

__/s/_Lori A. Fleming__________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 12th day of October, 2016, served a true
and correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic
copy to:
JASON C. PINTLER
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming__________
LORI A. FLEMING
Deputy Attorney General
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Page 28
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MR. LOJEK: I think while we're on that
topic, I had submitted two separate proposed
orders. Do you have both orders?
1'HE COURT: I believe that that's right, and
I want to make sure I - yes, there's the second
one.
MR. LOJEK: Thank you.
TilE COURT: I do have them.
And restitution claim, Mr. Gunn?
MR. GUNN: Yos, Your Honor. We do have a
proposed order of $4,065.49.
11-ffi COURT: All right. Will there be any
objection to restitution In that amount,
Mr. Lojek?
MR. LOJEK: Your Honor, the short answer is
no. Part of the plea agreement was that he would
bo responsible for all restitution in charged and
uncharged and dismissed conduct. When I first got
the state's restitution related paperwork, it
appeared to me that a $1,000 deductible paid by a
victim was actually double-billed. And so I
talked to the state about that. Their restitution
people followed up with the insurance company, and
it appears to have not been the case.
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So assuming that that's corrected, we
don't have any objection to the amount of
$4,065.49. Is that what you were asking? This
restitution order Is only for $432.
THB COURT: The one that was handed to me,
let's see, I have one in the l 3350 case for
$4,065.49.
MR. LOJEK: I thought that was the total
amount to cover all the restitution.
THE COURT: Then I've heen handed a separate
one In the 121S8 case which has an amount of
$432.87, which is the same as one of the amounts
that's part of the $4,065.49. So I would assume,
then, that It would only be necessary for me to
sign the one order.
MR. GUNN: Right. I guess the one that has
Chase Bank listed, if that Is listed on both those
orders, we would withdraw the $432 proposed order.
THE COURT: All right. So restitution will
be ordered then In the amount of$4,06S.49. And
the order I've signed breaks that amount down by
case, and there are restitution amounts that are
traceable to each of the three cases at Issue.
And just argument from this point,
counsel?
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1
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1 disorderly and PTA in 2013, a false Info, another

MR. GUNN: Yes.
MR. LOJEK: Correct.

nm COURT:

2 DWP with an FT'A. Then he had a grand theft

Oo ahead, Mr. Gunn.

4
MR. GUNN: ThMkyou, Your Honor. On this
! case, the defendant had an arrest warrant that was
6 pending. Toe police saw him riding a blke and

arrested him on that warrant. He had meth and a
a syringe on him. He also had the victim's wallet
7

9 In the
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Page JO

14637 case, and credit cards which then he

was seen wing on a Rlte Aid video.
The victim's wallet In t!ust ~ had

been stolen out of his truck as it sat In front of
his house. He has never been on felony probation,
but he has a long misdemeanor record, and some of
it Is from Juvenile. We had a DUI, DWP, two PYs,
petty theft in '99, DWP in 2000; a burglruy
reduced to an unlawful entry In 2000, also a PY on
that case; a DWP-0306 with three PVs, and another
DWP, DWP, and another PV; another DWP with a PY,
false lnfonnatlon In 2011 with a PV; a petty
theft, petty theft reduced from grand theft, also
a PV in 2012.
More DWP's, false informations,
malicious Injury and petty theft in 2013; three
probation violations attached to that case. A

3 reduced to a joy ride in 2014, of course, DWP was
4 attached. And a malicious injury to property in
S 2014. And it looks like he has some maybe grand
6 theft and a controlled substance pending, an R&:0
7 in 2015.
8
Like I say, he has never been on felony
9 probation, but he has never been successful on a
10 misdemeanor probation, and numerous and numerous
11 PVs.
12
The state did reoommend •• the offer
13 Initially was two plus five on each case for seven
14 to run concurrent and a probation, and that was
15 the offer that came upstairs with that battery
16 charge.
17
I guess we could still do that. He has
18 never been on felony probation. But when I read
19 the PSI and just looked at everything, I couldn't
20 figure out why this isn't a rider case or why the
21 PSI made no reoommendation.
22
That was odd to me. This looks like a
23 straightforward rider case, but It's no more than
24 that. It's either a probation case or a rider
2!5 case, and It seems like the rider made some good
3 (Pages 27 to 30)
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1 sense because of the way he has approached all his
2 misdemeanor probations and would just be kind of
3 setting him up for failure without some more
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significant intervention first.
But I'll leave - ultimately I'll leave
that up to the discretion of the court, of course,
as that's where it always is. We do have our
restitution that was submitted, and that would be
our reconunendation. Thank you.
1lIB COURT: Thank you, Mr. Gunn.
Mr. Lojek, your argument?
MR. LOJEK: Thank you, Your Honor. I think
It is correct my client has never been on felony
probation before. I think everything under the
circumstances surrounding this case and everything
tl1at ls described in the materials, I think this
would be an appropriate time for him to start.
The PSI investlgat.or doesn't really
seem to make a recommendation one way or another.
The plea agreement at the time that my client
offered his guilty pleas to the court WILS for
probation, a concurrent period of probation
between both of the cases. And l think I would
ask the court to go ahead and follow that.
The state a moment ago objected to a
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1 continuance on the basis of the pendency of the
2 new misdemeanor, because as they characterized it
3 in that argument, it wasn't that big of a deal.
4 And there's a lot of talk by the state now about
5 whether or not a rider would have been appropriate
6

or not.

7
I think that their recommendation
8 should still be for probation if the only bMis
9 for them ch1utglng their lll'gument at this time is

10 the misdemeanor battery.
11
And I would ask the court to do what
12 you Indicated a moment ago and that Is afford very
13 little, If any. weight to the pendency of the new
14

15
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charge. What we really have here Is a person who
WM caught with .17 grams of controlled substance,
and somebody else or somebody who was committing
some other crimes that seemed to typically go hand
In hand with that type ofdrug use: thefts, the
illegal use of credit cards, and so on.
Mr, Nasker, to his credit, has aooepted
responsiblllty for that, even to the extent of
agreeing to pay over $4,000 In restiMlon. So he
certainly Is upholding his end of the bargain.
One thing that you'll need from the
materials •· and I touched on this a moment ago -·
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1 and that is that Mr. Nasker seems to be
2 significantly invested in improving himself over
3 the long run. He has looked into a couple of
4

different programs: Assent. Recovery for Life,

5 even the mental health court program if you want
6 to consider that. He seems to be somebody who has
7 got a strong motivation and a strong desire to

8 improve himself through rehabilitative efforts.
~

That's not to say that the court should

10 ignore the remaining sentencing goals enumerated

11 in the Toohill case, but I think that this Is the
12 kind of case where rehabilitative efforts are
13 going to be significant. Because it will address
14 the underlying issue ofsubstance abuse, and
15 everything that flows from it such as theft and
16 the use of credit cards that don't belons to my
17 client.
18
There's a pretty nice letter in the
19 materials on page 14 from my client's
20 sister-in-law. She is very supportive of him, and
21 I think that this type of family support comes
22 squarely in the category ofa protected factor.
23 And it doesn't seem to me that she Is excusing his
24 behavior or anything. She even talks about the
25 possibility of a retained jurisdiction or

Page 34
1 probation.
2
But she does say that one thing that he
3 has never done is participate in a community or

4 group of people who lll'e seeking recovery from
5 addiction. And so that's where I really
6 appreciate my client's efforts to reach out to

7 Assent and Recovery for Life. I expect that to
8 continue. I expect that under the guidanoo of
9 supervision of a probation officer, he will

10 probably get into one of those proarams, and it
11 would probably have the desired effect as

12 mentioned by his sister-in-law.

She also talks about how the punishment
ofincaccerat!on has hit home witJ1 him, and th.at
15 is true. He has been in custody for a long time.
u I want to say since mid-September, I think.
17
1HEDEFENDANT: Yes.
18
MR. LOJEK: And so obviously I would ask the
19 court to consider giving him - well, I think
20 you're required to give him credit for time served
21 for that but in tho appropriate amount.
22
As I mentioned, his family is
23 supportive of him, and I think it really is summed
24 up pretty well in the presentence materials on
25 page 18 where it goes into some depth about my
13
14

4 (Pages 31 to 34)
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1 client's current attitude or at least his attitude
2 at the time that the materials were written, and J
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don't think it has changed since that time.
He feels that stTucturc is going to be
good for him. He feels that he can get that
structure with supervised probation.
He offers his sincere apologies to the
victims and the families, and that's nice.
Because you can see that he is not asking for
probation and treatment simply because it's going
to be beneficial for him. This Is somebody who
like the last individual recognizes the impact on
victims. He doesn't want to continue that in the
future.
He talks about how since his
incarceration in September, he's had time to
reflect, and that's very Important, too, because
it helps him develop the ius!Qht that he needs in
order to better judge his lot in life and consider
the effects of his actions on those victims.
He describes himself as engaging in
conduct that Is damaging and selfish, and he wants
structure and he wants accountability. He is just
asking for that in the fonn of supervised release
in the community.

He does describe himself as having a

1

2 true desire ofconunitment to become a productive
3 member of society, and he was hoping that you'll
4 give him that opportunity.
5
With respect to the case ending in

33SO, we would ask the court to consider a
7 seven-year sentence consisting of two fixed and

'
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five indetenninate. We would ask that you suspend
that &1nd place Mr. Nasker on supervised probation.
I think the paraphernalia charge has already been
dismissed. Pursuant to the law, we would ask you
to consider ordering I 00 hours ofcommunity
service. And wo would ask that you consider
leaving the issue of specific treatment 1&11d
residence to the supervision and guidance of the
probation officer in that case.
I think the case ending in 12158 has
already been dismissed. With respect to the case
ending 14637, the grand theft by possession
charge, we would ask for a concurrent seven-year
sentence consisting ot'two fixed and tlve
lndetemdnate, and ofcourse, we would ask that
that be suspended and then Mr. Nasker be placed on
supervised probation. Thank you.
1HB COURT: Thank you, Mr. Lojek.

Page 37

1

Mr. Nasker, would you like to make a
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1 be my main beneficiary on it, and I do have
2

2 statement?
3
TIIE DEFENDANT: Sure.

4
THE COURT: Go ahead.
5
THE DEFENDANT: First off, I want to
6 apologize to the families and the victims for the

7 damage that I did cause in their lives. And I
8 just would like the opportunity to prove that I
g could do better for myself and for the communily.
10 And basically the damage I've caused, I'm going to
11 reverse with treatment and structure, a lot of
12 structure.
13
And I do have a place to live when I
14 get out. It's a halfway house. They have
15 structure. And I do have a part-time Job
16 starting. I got that through some of the pastors
17 I met here, and they're not allowed to really get
18 involved In legal work. because that's part of
19 their stipullltions of being Involved here.
20
I said once I do get out, I have a
21 part-time job working at a church. And that's a
22 good start back into the communily, and I do plan
23 on taking It up full time in my recovery plan,
24 which I did write a letter to you, actually a
25 couple. And I think Assent ls probably going to

letters of recommendation that came up and

3 eveeything else. So I would just ask you to take
4 that into consideration to my sentencing.
5
Thank you for your time, sir.
6
THE COURT: All riQht. Thank you,
7 Mr. Nasker. ( appreciate your comments.
8
I've, of course, read all the

g presentence materials in the case, including the
10 materials attached to the two proposed orders
11 Mr. Lojek submitted to add some additional
12 materials to the presentence investigation.

bne of the things I did read and talce

13

14 particular note of was the very thoughtful letter

1!5
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18
19
20

21
22
23
24
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from your sister-in-law about you and conveying
her thoughts about your needs for some additional
structure in your life. TI1at certainly seems to
be the case, at least for the time being.
You are 33 years old. You've got a
significant misdemeanor criminal history. These
cases present your first felony convictions.
You've had a long history ofopportunities at
probation in misdemeanor cases, although of course
not in felony cases. And that's led to numerous
probation violations indicating that you have some
5 (Pages 35 to 38)
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difficulty at least in your present frame of mind

1 some structure and an opportunity for programming

2 or way of thinking and applying with expectations

2 In a structured setting in order to try to help
3 you with your thinking patterns, to try to help

3 on probation and abiding by the rules, and of
4
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course, that is a concern to me.
The alleged incident that happened In
the Ada County Jail on December 18, as I said,
this is still a pending adjudication, but I
frankly am completely discounting the Incident in
making the decision I'm going to make here.
However that turns out, I don't think it has any
impact on what outcome I felt would be appropriate
here today.
And that's not to say that the case
isn't meaningful or shouldn't be pursued or that
you're guilty or not guilty or what have you,
It's just that it's not a terribly material piece
of intonnation given all the infonnation I have
about you and your history be~ today.
I think taking Into account your past
significant history of misdemeanor offenses, your
past poor perfonnance on misdemeanor probation.
the fact that the nature of your crimes is
increasing in seriousness as witnessed by these
being your first felony charges hero now in your
early thirties, it seems to me that you do need

4 you deal with substance abuse, and to try to just
5
6
7
8
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generally aet you headed in a better direction in
your life.
It has seemed to me from when I first
read the presentenc.e materials in this case, that
Olis is an appropriate case for a rider
disposition from both rehnbilitation and community
safety standpoint.
You have spent a good deal of time in
custody, and I don't think that there is a
punislunent imperative associated with sending you
on a rider. I'm not sending you on a rider just
so that you'll have to spend another four or six
months or what have you behind bars.
I am doing it to try to give you an
opportunity at rehabilitative programming that
will help you when you're next released into the
community.
So all of that said, then, Mr. Nasker,
on your plea ofguilty to the crime of po~ion
ofa controlled substance in the 13350 case, I
find you guilty. I will sentence you to the

l?age 41
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custody of the Idaho State Board of Correction
under the unified sentence law of the State of
Idaho for an aggregate period ofsix years. r11
specify a minimum period of confinement of two
years and a subsequent indetenninate period of
confinement of four years.
Additionally, on your plea of guilty to
the crime of grand theft by possession ofstolen
property in the 14637 case, I find you guilty.
ru sentence you to the custody of the Idaho
State Board of Conution under the unified
sentence law of the State of Idaho for an
aggregate tenn ofsix years, specifyina a minimum
period of confinement of two years, and a
subsequent indetenninate period ofconfinement of
four years. This sentence to run concurrent with
your sentence in the 13350 case.
I will in both of these cases retain
jurisdiction over you for a period of36S days
under Idaho Code Section 19-2601, and you'll be
given the opportunity to serve a rider, meaning
I'll expect to see you back here in court after a
few months, hopefully having done a very good job
on your rider and presenting at that time as an
appropriate candidate for being placed on the
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1 probation.
2
I'll note that you have accumulated

3 some entitlement to credit for time served in both
4 of these cases. By my count it's 164 days in the
5 13350 case and 134 days in the 14637 case.
6
I will impose court costs, but I won't
7 Impose a fine in either of these cases. I don't
8 think it would be constructive to impose a fine
S)

particularly in light of the significant

10 restitution obligation.
11
All right. Mr. Nasker, you have the
12 right to appeal. And if you cannot afford an
13 attorney, you can request to have one appointed at
14 public expense. Any appeal must be flied within

15 42 days.
16
Counsel may retain presentence
17 materials In anticipation of the upcoming rider
18 review hearing.
19
(Proceedings concluded 3:48 p.m.)
20
21
22

•-000••
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